
    CITY COUNCIL MINUTES 

April 13, 2009

The Honorable Council of the City of Evansville met on regular session at 5:30 p.m. on Monday, April 13, 2009 in the City Council Chambers, Room 301 Civic Center Complex, Evansville, Indiana, with President B.J. Watts presiding. The following business was conducted.

These minutes are not intended to be a verbatim transcript. Audiotapes of this meeting are on file in the City Clerk’s Office.

ROLL CALL:

Present:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent:  Robinson
There being eight (8) members present and one (1) member absent and eight (8) members representing a quorum, I hereby declare this session of the Common Council officially open.

PLEDGE OF ALLEGIANCE

This evening the pledge of allegiance was led by Councilman Kniese. 

Fellow Councilmen and those in the audience, welcome to the April 16, 2009 meeting of the Common Council.

RECOGNITION OF SCHOOLS

Are there any students in the audience who would like to be recognized?

TEEN ADVISORY COUNCIL
Alex Ruder

Jae Granholm 

COUNCIL ATTORNEY

John Hamilton is City Council Attorney this evening.

SERGEANT AT ARMS

This evening Officer Brian Hessler is our Sergeant at Arms. 

READING AND AMENDMENT OF MINUTES

Is there a motion to approve the minutes of the April 6, 2009 meeting of the Common Council as written? 

Councilman Jarboe moved and Councilwoman Mosby seconded the motion to approve the minutes of the regular meeting of the Common Council held April 6, 2009.  
Voice vote.  So ordered.

REPORTS AND COMMUNICATIONS

IN YOUR APRIL 9TH PACKET:

*Agenda for the April 13, 2009 City Council Meeting.

*City Council Committee Meeting Schedule.

*City Council Minutes from April 6, 2009.

*Area Plan Commission Staff Reports

*Vacation Studies and Return Receipts for G-2009-2 and G-2009-3.

*Legal Aid Society Report dated March 31, 2009.

ON YOUR DESK THIS EVENING:

*Amended Ordinance R-2008-21.

*A copy of an E-mail from Jane Johansen regarding Englebrecht R-3 Zoning.

*Area Plan Staff Report and Minutes regarding R-2009-4.
Councilman Friend moved and Councilman Jarboe seconded the motion to receive, file and make these reports and communications a part of the minutes of the meeting. 

Voice vote.  So ordered. 

CONSENT AGENDA

FIRST READING OF ORDINANCES OR RESOLUTIONS

Nothing filed for First Reading
CONSENT AGENDA

SECOND READING OF ZONING ORDINANCES 

ORDINANCE R-2008-21 (amended) FROM APC         

 C-4 & R-1 TO R-3 w/U&D

An Ordinance to rezone certain real estate in the City of Evansville, State of Indiana, more commonly known as 800 Christ Road

Petitioner: 

Dan Buck 

Owner:


Connie S. Engelbrecht

Rep:


Sitecon, Inc.

District:

John Friend, Ward 5

This petition comes forward from the Area Plan Commission with no action, having 6 affirmative votes and 5 negative votes.
ORDINANCE R-2009-1

FROM APC   
      
   

C-4 TO R-3 

An Ordinance to Rezone Certain Real Estate in the City of Evansville, State of Indiana, more commonly known as 307 North Third Avenue

Petitioner:

Habitat for Humanity of Evansville, Inc

Owner:


Same

Representative:
Lori Reed

District:

B.J. Watts, Ward 6

This petition comes forward from the Area Plan Commission with a recommendation for approval, having 11 affirmative votes.
ORDINANCE R-2009-4

FROM APC    
         

C-4 and R-5 TO M-1 

An Ordinance to Rezone Certain Real Estate in the City of Evansville, State of Indiana, more commonly known as 

Parcel 1: 200-210 Oakley St., 718 and 722 Franklin St., 217 -225 First Avenue, 215 First Avenue, 209 First Avenue, 203 First Avenue, 713 – 727 West Illinois St., 716 West Illinois, 722 – 730 West Illinois, 113 – 115 First Avenue, 117 First Avenue, and 125 First Avenue. 

Parcel 2: 212 – 214 Oakley Street, 218 – 220 Oakley Street and 222 – 224 Oakley Street

Parcel 3: 212 First Avenue

Petitioner:

Berry Plastics Corporation

Owner:


Parcel 1 – Berry Plastics Corporation




Parcel 2 – BPLAST Landlord (DE), LLC




Parcel 3 – Ronald G. Fowler and Hilda M. Fowler

Representative:
R. Steven Krohn

District:

B.J. Watts, Ward 6

This petition comes forward with a recommendation for approval from the Area Plan Commission, having 9 affirmative votes.
Councilwoman Mosby moved and Councilman Kniese seconded the motion to adopt the Consent Agenda Second Reading of Zoning Ordinances and to accept the Area Plan Commission Report. Voice vote.  So ordered.  

Council now stands at Third Reading of Zoning Ordinances, which is final action.

REGULAR AGENDA

THIRD READING OF ZONING ORDINANCES
ORDINANCE R-2008-21 (amended) FROM APC          

C-4 & R-1 TO R-3 w/U&D

An Ordinance to rezone certain real estate in the City of Evansville, State of Indiana, more commonly known as 800 Christ Road

Petitioner: 

Dan Buck 

Krista Lockyear: My name is Krista Lockyear. I am here tonight representing Old Orchard Development, LLC., that is owned by Dan Buck  and the Abney’s who are proposing to rezone to develop this property along Christ Road that has been formerly known as the Englebrecht Orchard property.   Given we have been before this Council before and this has been through Area Plan Commission twice, there are a couple of pieces of misinformation floating around and I want to bring those to the forefront and set the tone for what we are asking to be approved tonight.  When Mr. Buck filed the request for this rezoning the request was for a straight R-3 without a use and development commitment, no promises about what would be on the property.  Dan and myself did speak with many Plan Commission members, neighbors, and Council members and the main across the board was that there not be apartments on this property.  There were flyers posted all around the neighborhood that Dan Buck is going to put apartments on this property and that we can’t have apartments.  Mr. Buck met with some Council members and the neighbors and there have been numerous phone calls, e-mails between myself and neighbors and Dan Buck and the neighbors about what are your plans; what are you going to do?  The question was asked at the City Council meeting, will you commit that you will not do apartments?  We re-filed and come to you with a proposed use and development commitment that prohibits apartments on the property.  After meeting with the neighbors and representatives determined that they would prefer this to be R-2.  One of their concerns was the look a condominium building had, one exterior and three units in it.  Our use and development commitment guarantees that in the event there are units that contain more than two in the building that would be an acceptable R-2, that Mr. Buck will construct a berm to shield the view from Christ Road as well as planting it with pine trees or apple trees in such a manner to visually make an impact of a large building less to the neighbors.  We have the use and development commitment in front of you.  The other point I want to make is that one-half of this property is currently zoned R-1 which is the single-family residential and my clients plan on doing a considerable amount of single-family, stand- alone, residential units.  The other half is zoned C-4, under the use and development commitment for C-4 “the following uses shall not be permitted on the subject property, all of the recreational uses listed in use group eight except the following; tavern or restaurant serving alcoholic beverages; other exceptions to the prohibition of C-4 uses include catering service, restaurant and cafeteria, beauty and barber shops, bottling plant, food and vendor operations, glass shop crating packaging or shipping service and pest control.”  There are a lot of uses that can go on this property and throughout the course of discussions really have not focused on the fact that we are talking about some C-4 property here that we are down-zoning to R-3 with a use and development commitment.  I would like you to keep that in mind as well as we move forward.  The goal of this rezoning is to put the best and highest quality project on this real estate that the real estate can economically support.  We would all love it to be the orchard; it just does not work in this community.  The condominiums that are proposed will by virtue of the evidence submitted here a study done by the Institute of Transportation Engineers… page three reads single-family detached housing and there is a little bubble circling the trip generation per dwelling unit, the average rate for single-family detached is 9.57 trips per unit.  The last page is the trips generated for residential condominiums or town homes and the average rate is 5.86.  Condominiums, because of the demographics, they appeal to generate almost half the traffic that the detached stand alone dwelling units do per the Institute of Transportation Engineers.  It does make sense if you look at who are buying condominiums.  It is generally younger folks that do not have a lot of children or elderly whose children have moved out of the home and are not interested in taking care of the yard.  It makes sense that the condominiums generate fewer traffic counts per unit.  The second reason this rezoning is appropriate it is an infield project.  We hear all the time about rezonings that we want to stop urban sprawl.  Why are they building out there when we have to put more infrastructure in.  It cost the city and county more money and it costs the taxpayers more to develop infrastructure out.  In-fill in land use and zoning is a good thing and this is a vacant area that would be infield with the homes and appropriate for zoning and land use.  It is surrounded by single-family and these are single-family condominiums purchased and owned by a single-family, not apartments.  This Council has been making tough decisions on behalf of the City, on behalf of fiscal responsibilities and annexing areas to try to bring your base bigger in the City and this project would take care of some of those concerns.  You’re building tax base within the City on land that cannot be otherwise developed.  Third reason that this project as presented is a proper land use is that this community needs the jobs that this project will generate.  This is a project on the Southern Indiana Builders Association website and it is statistics developed by Elliot Eisenberg, PhD., on what impact does single-family construction have on the community financially.  This study concludes first year impact for single-family construction of every 100 homes local income in the first year will generate $9 million; we are talking about the construction jobs, the purchase and acquisition of materials and the people moving into the area to do the construction.  Local taxes generated $473,000 and local jobs $203,000 that includes 144 jobs in construction, 31 in wholesale and retail trade and 18 jobs in business and professional services; those are the people coming to live in these units.  The point is construction of residential units brings money into the community.  People will come into the city limits to live on this development and is a fiscally good thing for the City of Evansville.  The project Dan Buck and the Abney’s have proposed is designed to make the best use of this property.  If the land is all developed with single-family stand alone homes without the use and development commitment and without having the financial benefit of doing the multiplexes in one building the potential the smallest lots possible, vinyl siding and no attached garages; you have a lower-end product than the possibility that exists with the exterior being one unit and four units inside.  It is a construction financial matter and Dan Buck’s interest in the community has always been to do the higher end projects.  I have two MLS listings from Kentucky Avenue showing the area, there are beautiful homes in the area but we also have homes that are the vinyl sided, detached garages the list price on one is $77,900 and the other is $104,900; Dan’s target price point is anywhere from $125,000 and up.  We are looking at homes that are going to be higher in value, new construction even if they are in a fourplex than what the homes on the market are looking at now.  To follow up with those handouts I have pictures of Dan’s condominiums he has built in Danbury Villas.  This is exactly what type of construction you would be looking at with the ability to do some multi-units in addition to stand alone detached housing.  I know this has been and will be a tough decision for this Council.  I know you have had a lot of phone calls from the neighbors.  We have had discussions with the neighbors.  In all my years it has always been possible to reach a compromise and I can’t see it in this situation.  I asked Dan before this meeting, the neighbors want R-2 they see that as a compromise between R-1 and R-3.  Why don’t you go R-2 and build what you can there?  If it doesn’t work, we will come back.  Dan’s response was, “Krista, duplexes are not going to any good for this area.”  On the property, if it were R-2, it would sustain 175 duplexes, which is 350 units, considerably more than what Dan is considering building on this property.  Given the construction costs, they are cheaper and you can pack more in.  It is just not what is best for this area.  I ask you to consider whether we allow a builder to do what he can present as the best I can do for this ground versus keeping it single-family, stand- alone, and more dense because the construction quality is going to be less.  I don’t mean it as any kind of threat.  It is what can go on this property.  Old Orchard Development has purchased this property and they want to make the best use out of it that is possible.  Ideally, this market will turn around and single-family homes will take off and it can all be single-family, but there is not a guarantee.  If that guarantee is not there, the only other way to make development on this property feasible is the R-3 with the use and development commitment as we presented.  Condominiums cannot be built on R-2.  The only thing that can go on R-2 are single-family, detached, and duplexes.  Everybody is concerned about jobs and the economy, single-family construction starts are down and you have a developer coming in front of you to say this is what I can do in the city and to get some people to work.  I ask that you support this project.  I know it is not perfect for the neighbors, but I ask you to make the decision for the city as a whole.
President Watts:  Are there any questions by members of Council?

Councilman Jarboe:  You mentioned there would be a berm built?

Krista Lockyear:  Yes.

Councilman Jarboe:  Who is going to maintain that berm and for how long?

Krista Lockyear:  The berm would be on Dan’s property, the condominium association property, so it would have to be maintained by the condominium association indefinitely.  Until this use and development commitment went away, this would be until we came in and rezoned again to something different.  If we put condominiums in place the condominium association exists in perpetuity.  

Councilman Jarboe:  I received a lot of calls about flooding in the southeast corner.  Apparently that corner floods really bad when it rains.  How will that be addressed?

Krista Lockyear:  Development has to hold its water.  We cannot allow any additional run off than what already exists.  If there is a flooding and detention problem there, the developer will have to deal with that whether it is a detention pond, additional drainage infrastructure, they cannot exacerbate any kind of drainage problem.  It will be pretty difficult for them to sell homes that are sitting in an area that floods without addressing that problem.  It will have to be taken care of.  
Councilman  Friend:  I have been in this area, Danbury Villas.  I am confused.  It looks like he wants to do two-stories and these are one-story, this is four units.
Krista Lockyear:  We were asked to provide pictures of what conceptually Dan is building.

Dan Buck:  My name is Dan Buck.  I don’t think at anytime on the condominiums we had ever planned on anything but one-story ranches.  That is what I have always conveyed to everybody.   

Councilman  Friend:   I am looking at number three on the use and development commitment, it says no more than four units…here it is number two; it is not to exceed two stories.  What if it is just one-story?  These look fine.

Dan Buck:  That is what we are proposing.

Councilman Friend:  Why don’t we just change one?

Dan Buck:  I have to go back to Area Plan to change any of this.  

Krista Lockyear:  When we had the meeting with the neighbors at my office, no more than two stories is fine and that is where this was generated from.  You can imagine as a builder you want to keep as much flexibility as possible and try to satisfy concerns.  The neighbors were worried about these blocking their light and view, etc., so the two-stories were the result of those meetings.  

Councilman Jarboe:  Number six states; “shall take effect upon adoption of the zoning clarification of the real estate from R-1 and C-4 to R-4 zoning;” that is what I have.

Krista Lockyear:  That is a typographical error and in the original Area Plan has it as R-3.

Councilwoman Bredhold:  I have some materials that say the petitioner is Dan Buck and the owner is still Ms. Englebrecht.
Krista Lockyear:  That would have been when we originally filed the petition.  Since then Dan has closed, and Old Orchard Development, LLC., is the owner of the property.

Councilwoman Bredhold:  Is it true if you were to sell this property, that the use and development commitment would go away?

Krista Lockyear:  No, that is not true at all.  The use and development commitment follows the zoning of the land and any future developer or owner would have to abide by the terms of that commitment. 

Councilwoman Bredhold:  I am aware of at least two developments that he did sell.  Are you able to answer how many developments that you have begun and then sold to another company?

Krista Lockyear:  Three or four out of 25.  I have personal knowledge of a couple he sold that he only developed the infrastructure.  He did not represent that he was going to do the building himself whereas here he is. 
Councilman Adams:  How high is the berm going to be?

Krista Lockyear:  We have not committed to a height of the berm that would depend on the construction as we get in.

Councilman Adams:  What kind of tree?

Krista Lockyear:  In the use and development commitment we provided pine trees or apple trees.

Councilman Adams:  Which one is it going to be?

Krista Lockyear:  We have not decided.  When discussing with the neighbors, we said you guy’s kind of…

Councilman Adams:  It makes a big difference though.  Five months of the year there will not be any foliage with apple trees.  

Krista Lockyear:  There was some sentiment that apples from the orchard were attractive and appealing and had sentimental value.  Some of the neighbors would prefer apple trees.  Yes, in general construction we do pine because they provide a better buffer.  As it stands, without polling the neighbors or knowing exactly where buffering would be necessary we left it open for personal preference.

Councilman Adams:  You don’t have a commitment to how high the berm is and how dense the screening is.  The reason we are having a berm here is because…

Krista Lockyear:  The neighbors had indicated in our meeting they did not like the potential esthetics of a larger building that had three or four units in it, and we said okay we can buffer your view from that with a berm and trees.

Councilman Adams:  It’s too bad you need a berm, isn’t it?

Krista Lockyear:  Given the neighbors concern and their idea a berm would be appropriate, that is why we put it in here.  If you ask Dan or the developers I am sure they would say this is going to be absolutely beautiful and you don’t need a berm.   

Councilwoman Mosby:  With the R-3 units for Danbury Villas, how many units would be put on the property?
Krista Lockyear:  Dan is going to have to answer that.  He has a conceptual design and the reason we have not pinned this down is as we move along in construction we hope the single-family goes, but do you have a number?
Dan Buck:  It would probably be around 100 units.

Councilwoman Mosby: 100 units whereas if it goes to an R-2 it could be 350?

Dan Buck:  If we would agree to go R-2 which is what the neighborhood wants then I could put up to 170 something duplexes which would end up with 350 units in there.  

Councilwoman Mosby: Which would be a lot more crowded than what you are proposing?

Dan Buck:  Oh yeah.  The condominiums would go 2 to 1 to homes.  There might be 50 home sites and 100 condo sites.  The condo sites generate half as much traffic.  

Councilwoman Mosby: I would like to add when I was in real estate I did sell several of these and you did a very nice job on these. 

Councilwoman Bredhold:  Could you address why there isn’t a specific plan?  I find it difficult to make a judgment about this on a basis of a block labeled R-3.

Dan Buck:  Do you mean a drawing of a subdivision?

Councilwoman Bredhold:   Well something that shows what you intend to do with the property, yes.

Dan Buck:  Generally, we get it rezoned first and then go to the expense of design.  If I design something now and get my zoning turned down I have wasted a bunch of money and time.

Councilwoman Bredhold:  Would you mind reiterating again what you intend to do with the property?

Dan Buck:   Single-family homes and condominiums.

Councilwoman Bredhold:  What is the proportion?

Dan Buck:  Two to one condos versus homes.

Councilwoman Bredhold:  Approximately how much of each?

Dan Buck:  150 total.

Councilwoman Bredhold:  150 total with two-thirds condominiums?

Dan Buck:  Hmm-mmm.

Councilwoman Bredhold:  Okay, thank you.
President Watts:  Are there any questions by members of Council?  Is there anyone is the audience that would like to speak for or against this petition?

Jeff Whittingdale:  My name is Jeff Whittingdale, I live at 5004 Cider Mill Court and I am the President of the Orchard Park Homeowners Association and a member of the neighborhood negotiating committee that met with Dan Buck and Krista Lockyear on January 8th to discuss the rezoning request.  During the negotiation meeting we could not reach a compromise.  Krista did contact us a month following the meeting simply stating Dan Buck was ready to move on and gave us a copy of the use and development commitment that is before you today.  As Krista mentioned we did present a compromise and that compromise really centered on R-2 but duplexes.  I think the pictures before you today are of the nice brick duplexes.  That is not what we are talking about here.  We are talking about fourplexes, 75% vinyl sided.  I don’t know if you have the vinyl sided in front of you.  From a distance it appeared they were all the nice brick duplexes and that is where we are at.  In our mind it was not really a negotiation between Mr. Buck and our neighborhood team.  We had representation on our committee from Stringtown Road, Christ Road, Harmon Court and two people from Orchard Park subdivision.  Our bottom line position is that the rezoning request does not fit with the adjacent area and will ultimately destroy the character and safety of the neighborhood that is not densely developed.  Perhaps more concerning is that you are being requested to vote on a blank check.  Until three o’clock this afternoon we had no concept of what Mr. Buck planned on doing with the property.  We still must assume a worst-case scenario, is it going to get sold, is it going to get developed…what is going to happen with this property?  I think it is important to emphasize that because the area consists of R-1 single-family homes that are not densely developed…I know you have a couple of MLS listings but still it is dense development.  There is a big difference between dense development and the price of homes.  The orchard has been in business for 80 years.  R-3 zoning is not a good zoning for this 27 acres.  It is not logical in our mind to classify this rezoning request as infield development.  The C-4 zoning for the orchard legitimized an 80 year old business. The C-4 zoning contains rigorous restrictions.  These restrictions in the…let me share them with you…In all do respect to the infield development, the orchard is an orchard so what is the buffer here, apple and peach trees?  That is our question.  If any zoning other than an R-1 is to be considered, it seems reasonable that a stipulated site plan would need to be developed in order for a neighborhood to embrace any type of dense development in this area.  Blaine Oliver at the Area Plan Commission recommended a stipulated site plan due to the circumstances in this case.  Dense development in this area would call for a commitment by the city to address issues such as flooding on Christ Road and North Kentucky Avenue; the dangerous S-curve on Christ Road; drainage; a lack of street lights and road upgrades since the area has not been upgraded in 40 to 60 years.  This rezoning request is not smart growth; it is a leapfrog unplanned spot development.  The picture on the screen could be used in a textbook to define urban sprawl. If you allow dense development for 27 acres of the orchard, what type of zoning will you approve for the remaining 63 acres in the orchard, or any other land in the area.  On behalf of 360 residents in the surrounding area I urge you to vote no on the rezoning request in front of you this evening.

President Watts:  Are there any questions by members of Council?  
Ryan Scheidler:  My name is Ryan Scheidler and I live at 5025 Cider Mill Court which is adjacent to the property above.  I would like for everybody in the audience to stand up that is in opposition to this ordinance.  (A majority of the room stood up.)  When this first went before this board in November of last year we had a petition signed by 352 names on it that were against the zoning.  At that time our position was that we wanted it R-1, we want the C-4 to be R-1.  At the November meeting it was discussed to go back and negotiate. Counter to what has been said we understand the realities of business, the economy and realize the orchard will have to be built out at some point.  We are looking forward to smart growth because it does impact the lives of hundreds of people in the surrounding area as well as the city.  We did meet at those negotiations with good faith we went forward and said we really want an R-1 but we can go for the R-2 so we would allow for duplexes.  We asked what do you want to build on this thing…we were very forthright and upfront with what our position was and willing to bend on that.  Unfortunately, we just received the preliminary plan a few hours ago of what they intend to build on there…your guess is as good as mine.  I know some of you had the same questions of what do you plan to build on there.  I would like to know too.  The reason we are in opposition of this…let me pass this letter out to you…the reason we are asking for the no vote on this zoning is 1) our property value will decrease.  We have no idea what is going to be built on there  There is nothing in this use and development commitment that says if we change it to this R-3 that they will put in 100 units as stated by the developer.  2) I do agree that City income would go up.  If you put anything on that property, the city income will go up, however with the proposed units if you put that much infrastructure on those roads and there will be major issues the city will have to pay for that includes road widening, the section on Christ Road and Kentucky floods…EUTS did a study in June 2001 on Kentucky Avenue north of Mill Road and there were 7,600 cars on that section of road.  June 2001 was before the jail was built and before the city had a bus route on Kentucky Avenue.  When it is flooded it is diverged off of Christ Road, Weaver and Evans.  You have that expense.  Little Pigeon Creek is the one that floods and the city owns that property.  You also have drainage expense the city will have to address.  That road now will need a stoplight there.  You have sidewalk issues and streetlights as well.  The city income will go up but the expenses will be tremendous for the city to improve these infrastructures in the surrounding area.  This whole group will be up here again talking about upgrades and city improvements.  We don’t want a blank check development.  That is what this use and development commitment is, a blank check, aside from no apartments.  I don’t know what side the berm is, we don’t know what kind of trees, we don’t know what kind of houses will be there, what portion of houses…it was stated earlier it was 100 units put in.  That is the lowest number I have heard the whole time.  The numbers change all the time.  A lot of fear tactics have been stated here right now.  We have no issues with the developer.  It is just on the best use of this property.  What is the best use for this property?  Fear tactics used are if we leave it alone we can put in 350 units…well if you enact this you could put in 350 units and increase the population density if you have all duplexes.  You can say the developer plans to put up $125,000 and up houses on this property…I have no idea.  What it all boils down to is what is on the use and development commitment.  If it is sold to some other developer and if they decide they want to put in $50,000 units they can do that.  We have made a valiant attempt to work with you.  We started this process five months ago and we don’t know what it is…we implore you to vote no to this zoning.  
President Watts:  Are there any questions by members of Council?

Councilman Friend:  What I am puzzled about, if the neighbors want to do the R-2 to have 350 units that would be quite a mess out there.  I am perplexed between one…

Ryan Scheidler:  During negotiations you have steps…and the basic step is what do you want to put in there?  We have no idea what they want, so if it is R-2 that is the next process.  What do you want to actually have in there?  Our concern is the density of that area.  Unless the city is willing to do infrastructure increases to the area…we have no idea what is planned for there.  There was also talk earlier about a nursing home being put up; well we got excited about that because that decreases the infrastructure requirements for that area.  Half of it is zoned R-1 right now and you could put in hundreds of units now, a tavern or whatever on the C-4…well that doesn’t go away cause it is only a part of the land we are looking at…the fear factor that has been instituted in all of this, it doesn’t matter…what matters is what is cheap and what is written down in the use and development commitment.
Councilwoman Bredhold:  You mentioned earlier and the gentleman before you did as well that you received some information this afternoon.  Is that something that we have?  What is it that you received?  

Ryan Scheidler:  I was told that it is preliminary.  It is a layout of the land and where the fourplexes and residential…I don’t think they have anything in writing on that.  My point is that nobody knows.  I assume the developer knows.  I don’t think it wise for municipalities to issue a blank check to somebody to build whatever they want.  I have a copy of it and I don’t think it is my place to hand it over unless the developer wants too.  

Councilwoman Mosby:  I am really struggling with this.  When we first met on this I was inundated with phone calls and e-mails, we don’t want apartments.  So then they would get together and compromise.  There is a compromise going back and forth and all of a sudden, we don’t want this compromise we want this.  I am really struggling with the fact…do you just not want development there?  
Ryan Scheidler:  Absolutely not.  Originally, it was just an R-3 designation.  It is a he said/she said kind of thing.  Some people asked do we want them to allow apartments in.  One person asked do we take out apartments.  Before the November meeting it was absolutely not, but then is the November meeting it was like yeah, sure.  When we talk about the compromise the original position was for R-1, obviously we would all like it to be an orchard, and over here it was an R-3 to put whatever we want.  To say in there we will put in apartments and a berm, but nobody knows what it is and nobody knows what kind of trees are in there…that is a little bit of moving to the middle not very much.  We went from primary residences to duplexes and residences, and that is on blind faith because we do not know what those plans are.  After the negotiations it was relayed to us that he went ahead and filed a use and development commitment with Area Plan.  We were still on the table on it but then found out they already applied to Area Plan again.  Being inundated with calls early on, it’s like anything when you drag it out…we have a very good showing here today, I am sure you still had plenty of calls on this issue.
Councilwoman Mosby:  I appreciate that and I welcome that.  I feel like first we don’t want this and we don’t want this but now we don’t this and we don’t this.  I am trying to see what we can do to make this work.  

Ryan Scheidler:  Absolutely.  That is why we went to that table in January and was hoping they would go for that and then there was no coming back saying we are not doing an R-2 but how about this use and development commitment.  It was we filed a use and development commitment and we will see you at the Area Plan Commission.

Councilwoman Mosby:  I’ll be honest, an R-2 with that many units really scares me because I would feel that would be more of a deterrent.  

Ryan Scheidler:  Like I said, it is a fear factor; your guess is as good as mine.  If you approve this today you could have an incredibly thick section on the R-1 development and on quadplexes; you could fourplexes not twoplexes.  If it is all R-1 or R-2 you could put 350 units, well you can still do that with this.
Councilwoman Mosby: I understand your fear too.  Are there any type of plans or anything we can see?

Krista Lockyear:  I kind of knew better because we don’t have plans.  Once we put it out, the condos will be here and the single-family will be there and this will be three units and that will be four units, and then by golly Dan Buck didn’t do what he said he would do.  We don’t have the layout, and as Dan eluded earlier and Councilwoman Bredhold asked, why don’t you have plans?  Well money is tough to come by right now.  If you go to a lender and say I want to do this development and they say before I commit to anything you have to have a zoning in place.  I won’t guarantee money to hire engineers, to do drainage plans and to figure out what infrastructure needs to go in to bring sewers to this number of homes etc.  It is moving forward step by step.  This is step one.  No, we really don’t have…

Councilwoman Mosby:  He mentioned you had received something.

Krista Lockyear:  He asked for something, can you give us something we can look at.  I did today send him…I think Ryan understands it is truly conceptual.  

Councilwoman Mosby:  I understand why you don’t have the site plan, I know how expensive that is and you don’t put the cart before the horse.  

Ryan Scheidler:  I think we are very fair.  We are open to that.  Things changed in the first recession and it won’t be the last.  Mr. Buck has been through numerous recessions in the past, he has been doing this for a number of years.  You have to have some idea of what you want and we just have no idea.  If this is really what you want to do we can work through that?   If the bank does not approve the financing or whatever we can go back to it again; we have never said this is the way it has got to be or nothing.  
Councilwoman Bredhold:  If Mr. Buck were to come to an R-1 zoning that would not necessitate that he would build 350 houses on that land, correct?

Ryan Scheidler:  No, absolutely not.  

Councilwoman Bredhold:  He could build fewer than 300 houses.  

Ryan Scheidler:  He could build one if he wanted to.

Councilman Jarboe:  The use and development commitment, the responsibility to ensure if the developer does not do what is in this that falls upon the residents?

John Hamilton:  Part of it can be enforced by Area Plan.  The use and development commitment runs with the land.  It’s better than a covenant which is a private covenant that can only be enforced by neighbor.  

Councilman John:  In the use and development commitment they have specified that it runs in favor of the Area Plan and any residences that live within one mile.  So it gives that right to either one.  

President Watts:  Are there any questions by members of Council?
Councilman Friend:  Would the neighbors be against this if they agreed to on it to be just one story?

Ryan Scheidler:  I heard today they said over 100 units and just an hour ago I heard 175.  I have no idea.  

Councilman John:  Represented here it would be 150.  Two to one, 50 single-family…

Ryan Scheidler:  I think if you go back on the record he said 100 units is what he was planning on putting on there...right condo units.

Councilman John: A unit on his proposed condo is four dwellings…it is one dwelling with four units.  Have you discussed specifying the number of units?  We are talking about whether it is a duplex, a fourplex or a single-family and how many can be put on there that seems like that is one  of the main concerns.  How many residences will be located on that acreage?  I don’t see a lot of difference between a duplex and a fourplex but I can see a difference it creates a lot more residents and a lot more traffic.  
Ryan Scheidler:  That is the issue.  When we first started in January we asked, what do you want to put on here? Well…we never saw anything until three o’clock this afternoon.   We have never heard of any number one way or another.  It is just up in the air.  What you have to go by is what is written.  If it is sold or the winds change and they decide to do something different, it doesn’t matter what was said here or promised here what matters is what is on the use and development commitment.

Councilman John:  There is a fear factor of the unknown and I understand.
Krista Lockyear:  What more can we do?  When we first met with these neighbors and fires all over town it will be apartments.  We committed no apartments.  We guaranteed it is 80% brick, fix Christ Road, fix this and fix that…fix the drainage problem…there were so many requests flying at us. I consider myself pretty good at crafting into a document and make it binding…you have to know a developer cannot commit in these economic times much less when we are in boomtown [tape stopped]…we can do to make this project work.  Okay, here is the best we come in today and I am pushing my client, saying the best may not get it done so can you make it any better than that.  We could commit to 150 units in writing in a binding commitment; I don’t know if that stops this back and forth.  If it does that is great, we can do it.  We could commit that the berm be four feet high and that it have pine trees in a certain distance.  If that stops this back and forth, wonderful, we are there.  We can commit to one story.  We are willing to do it in writing but we want to stop the chess game.  The bottom line is going to have to hit at some time.  My client is willing to that if this Council thinks that that gets you all to a position where you are comfortable and more if it gets the neighbors to a position where they are comfortable.  
Ryan Scheidler:  In order to avoid the situation she has portrayed, the neighbors had a meeting where all of us met and we voted five people to negotiate.  We asked for all the things going at her, this is what we got…a couple of points on here, no apartments and a berm.  Anytime we get anywhere is unfortunately to waste your time in sitting here.  The chess match being played is we will wear them out and go in front of City Council and then we will give up something if we need to.  We don’t want to waste your time that is why we met back in January and didn’t hear back until it was filed with the Area Plan Commission.
Councilman John: Is the majority of your committee here this evening?
Ryan Scheidler:  Yes, I think all of them.

Councilman John: If they said no more than one story, no more than 150 total units with a fourplex being four units and a berm of four feet with pine trees…are there other things you want or is this something beyond negotiations?

Ryan Scheidler:  By no means…you have to have some time to spend on it.  I can’t have a pow-wow in the corner and the four of us say oh that’s great.  You are talking great strides right there which are things we tried from the very beginning.  We can look at it again, negotiate it and sit down and talk about those things and make sure that is what the neighbors will want.  

Krista Lockyear:  The neighbors bottom line was R-2 and their hands are somewhat tied because they represent so many people, but a lot of what is not being portrayed that we were not trying to give at that point; they said bottom line that we can settle with is R-2 and we cannot do an R-2.  That is a lot of the difficulty here.

Councilman John: The difference today is that you are saying the maximum we can do on an R-3 and it is not going to be a multi-story building, there is going to be a limit on the number of units, and is that worth discussing further?  If it is, I recommend it, because I have no idea how people will vote this evening.  I would like to see the project go and I know it is going to get the city involved in some manner with infrastructure, but I think it will be good for the community if it goes and it is compatible with the existing neighborhood.
Krista Lockyear:  We would be happy to do that again if it gives Council some relief.  I said the same thing a few months ago about apartments and we felt we were getting somewhere.  I don’t want this to be denied.  You have more commitments and restrictions on this development with the use and development commitment you have in front of you than you do with a C-4 and an 

R-1.  Right now it is a C-4 with restrictions but that is one heck of a commitment you have there.  If it is going to be helpful and everyone have thoughts that it would be helpful then we can go back and do that, but I think we are reaching the end of the rope.

Councilman Jarboe:  I agree with Councilman John.  I keep hearing about traffic…the way to minimize traffic is to minimize units.  I am not sure that an R-2 or an R-3…I think what you really want is the number.  How many units are going to be on that property and what amenities will be there, and to know you have something that is going to stick?  

Jeff Whittingdale:  I wish we could get this resolved.  I think it would be in everyone’s best interest.  The homeowners were not so stuck on the R-2 as wanting the condo duplexes.  The pictures you were provided with are exactly what we have in mind as a compromise.  I think it would be difficult for us to say without consulting with others in the neighborhood that fourplexes are okay.  The only reason this is being considered as an infield is because of the orchard is a special use to begin with.
Councilman Jarboe:  Is there anyway we can table this, and this time when you meet you bring drawings of what things will look like?  How many are you going to try to fit on this property?  They are nervous because of the unknown and I totally understand that.

Krista Lockyear:  We can’t bring drawings guaranteeing this is what it would look like.  We can say we commit to this number of units.  If density is the concern of the day then we can commit to limiting the density.  If they are not going to be happy then we can commit to you Council.  We will put it in a written agreement and you have 90 days to revoke your vote if we don’t get it recorded and follow through with it.  Dan can commit to no more than 150 units.  We can put it in writing there will be a four foot berm with pines.  The duplexes don’t work. They said they want the R-2 because they like the duplexes not the fourplexes.  They just don’t work. 

Councilman Jarboe:  Are you telling me they are not going to look exactly like this?  

Krista Lockyear:  He is not building exactly what exists.
Dan Buck:  You cannot put multiple building on an R-2 zoning.  You can only have one building per one lot.  So R-3 allows for condominiums because you only have one lot.

Councilman Jarboe:  I understand that and what I am saying is if the neighbors can get a comfort level with the condos or whatever by seeing what they will look like or whatever and know the number that will there and know…unless I am hearing wrong I think it is about the number of units.  I think that is where the hang up is, how many units will be there and how many people will live in that area whether it is an R-3 or and R-2.

Dan Buck:  Correct, I agree with you.  That is why we said we will commit to 150 units, a four foot berm with pines and one story limit on the condos.  
Councilman Adams:  Yeah, but it’s got to be in writing.  

Councilwoman Mosby: What price range were you looking at to build?

Dan Buck:  We would like to build them at $300,000 because my profit margin is a bit taller at $300,000 than it is at $125,000.  The market will determine it.  The bottom line is probably going to be $125,000.  

Councilwoman Mosby: With what type of square footage?

Dan Buck:  1150 to 1200.
Councilwoman Mosby: Which would be a very good price per square foot.

Dan Buck:  They will be over $100 per square foot.  There may be some condos that start at $125,000 and some condos may start at $175,000 because we want to hit a wide variety of buyers.  
Councilwoman Mosby: Your bottom is going to be…
Dan Buck:  How quick we turn it over.  We just don’t want to hit one price point and that’s it because it will take us 20 years to sell it out.  

Councilwoman Mosby: I understand that.  I would like to see something in writing. 

Dan Buck:  That is what my offer is we will put it in writing.  
Councilwoman Mosby: I understand you can’t do a site plan; it is too expensive.  For me that would absolutely help me.

President Watts: As the petitioner are you going to have to request this?  You can ask for a vote, I am certain you know that.  

Krista Lockyear:  Just one second, please.

President Watts: Okay.

Councilwoman Bredhold: While we are waiting may I make a general statement about this?  I have heard people from both sides say it is too bad it cannot remain an orchard and there is a very successful example of a community supported agriculture farm on the Westside of town called Seaton Harvest.  I think it could be a project all of the neighborhoods support and it would be a use for the property that might be preferable to a development.

Ryan Scheidler:  The developer would have to…I mean we don’t own the land.
Councilman Adams:  I think it would also be nice if there were some commitment to green space.  I know that is totally not on the agenda here but I tried talking to the city and the Airport Authority about making this a city park or park and neither can do it.  This is our one country; you have thrown up a couple of things on Kentucky Avenue that are for sale and you and I know they were built probably 50 or 60 years ago.  I live in this area, this is our one country.  I think that there is very much important…if there is not something in writing I am not going to vote for this.  Ms. Lockyear, I hope you understand I do not care about the applause.  This is the fourth time I have heard this and its interesting that each time we come, there is a demand for some sort of precision and if you don’t learn history you are doomed to repeat it.  I think it’s important everything is in writing and everything is solid and you give these people as much diminution of fear factor as possible.  This really is our one country and I live up there.  Its not our…
Krista Lockyear:  …and C-4…

Councilman Adams:  Yes, but C-4 is an aberration and you know it.  This is from years ago when she was thinking of trying to put a restaurant up there.  That is an aberration, that does not count…it doesn’t hold water.  It doesn’t hold water to me that there is X number of cars coming out.  It is the density; if you have double the density then the difference between how many cars going in and out just flies out the coop.  

 Krista Lockyear:  Dan can draft a covenant that we can record tomorrow that we can commit to no more than 150 units, a four foot berm with pine trees where there are fourplex units to buffer the view from the fourplex and a one story limit on the condominiums.  It will be notarized and it will be recorded that runs with the land and is binding for a term of years that we will put on here and I would say not less than 25.  It gets us over the hump with the density, it gets it in writing and Dan’s money is where his mouth is and anybody he sells it to have to abide by it as well.  It puts an end to the now there are more things we rather have.  
Councilman Friend: Is there any problem by having the aluminum siding versus brick?  It seems that I hear that a lot…I do…I know…

Krista Lockyear:  I think…

President Watts:  The thing I don’t want to do is…we are not going to debate this here.  If you are willing to sit down by all means we want you to go back to the table.  If there is not common ground for everybody, then we will call for a vote.  

Councilman Kniese:  Is the only reason you have not put together a site plan just cost? 

Krista Lockyear:  Cost, yes.  His preference is going to be to do higher end.  In the past there were a lot of subdivisions put in, the plat was recorded and filed and the lots were going to be this big.  When you go back in to change them based on market you are really in a crunch.  There is cost and the need for flexibility given the market.

Councilman Kniese:  The reason I ask is that there have been other developments come before this Council that have gone to that expense.  The sole reason they went to that expense to get it as precise as possible is because the adjoining neighbors had legitimate concerns.  When you run into a situation where you have a packed house of neighbors, to me it makes sense to go through that extra expense to show them because these are the people that have to live there 24/7.  The maintenance of the berm…I have some experience on the eastside with the berm facing the neighbors was not kept up as the side facing the development.  Little things like that I think will potentially put minds at ease.  I understand you would like to have the zoning first before you get into the expense; but typically that is in situations where there is not a lot of remonstrance.  It just makes send to go that extra step and have them participate as much as possible.  

Dan Buck:  If we are getting down to minute facts of who is going to mow the grass...the property owners are responsible for mowing the grass.  If not, then someone will call the weed patrol and the city is going to care of it.  How do I know they will mow their yards?
Councilman Kniese:  The difference is they are already there.  You have to satisfy their need; they don’t have to satisfy yours. That is how it works.

Krista Lockyear:  We cannot commit to no siding; it is a cost factor.  In R-1 right now all those homes could be 100% siding.  It is not fair to say can you commit to brick because you are wanting something.  It is just the bottom line.  We can start building R-1 homes and something in C-4 now or we can do the best that can do.  We have got your commitment there and we can put it in writing; 150, the four foot berm with pines and one story on the condos.  
President Watts:  We meet again in two weeks.  Do we want to take two weeks?  I take it we do not have to wait for another rezoning night; we can hear it again in two weeks.  I urge you both to come to a common ground because I assure you it will be voted on.  I am asking you if this is what you want to do….
Krista Lockyear:  We do…there is not a whole lot we can give and the understanding is that we will get it in writing and we will have it there…so it’s recorded, everybody can rely on the document and it doesn’t have to be a he said/she said.  We will do the best we can.  I can tell you there are a lot of things the neighbors want that we can’t do.  The 100% brick…it can’t be done.  We will do it in writing; give us two weeks so they can look at the documents and then we will go from there.
John Hamilton:  It would not be recorded until after action is taken.

Krista Lockyear:  Correct.  I’ll submit it to your Council prior to so it is in recordable form and he can review it and the neighbors can review it.  

President Watts: We are going to sit down with this committee as we are drafting this to say…

Krista Lockyear:  Hmm-mmm

Ryan Scheidler:  When do you need the use and development commitment by?
John Hamilton:  Let’s get something clarified it is not a use and development commitment.  

Krista Lockyear:  A covenant.

Ryan Scheidler:  The covenant does follow the land if sold or is it…what is the difference between a covenant and a use and development commitment?

John Hamilton:  The primary difference is that it does not run in favor of the Area Plan Commission and it is not enforceable by the Area Plan Commission.  It runs in favor of the neighbors.

Ryan Scheidler:  Does it have any teeth?

John Hamilton:  It depends on how it is written.  

Jeff Whittingdale:  I have been involved in a covenant before.  I owned an apartment building on the Westside.  You almost have to sue the owner to get enforcement, correct?  Without the teeth of the Area Plan Commission to back you, the covenant follows the land but its incumbent upon the landowner to enforce it.
John Hamilton:  That is correct.

Jeff Whittingdale:  So we would have to sue if there is a breach?
John Hamilton:  Just like the use and development commitment maybe enforced by the landowners and it has a provision in there, as I am sure this covenant will, that says the prevailing party recovers all costs in attorney fees.  That is normally a standard clause in there.  The only difference is use and commitment can also be enforced by Area Plan.  The reason for that is it involves things like berms that Area Plan does not need to be involved in the enforcement.  It is more of a neighbor type thing.

Jeff Whittingdale:  So you would recommend a covenant over a use and development commitment?

John Hamilton:  I am not saying that at all.  I wanted to point out the difference so everyone knew what we were talking about.  They are not interchangeable; it’s not the same thing.  

Jeff Whittingdale:  Okay.  It has been my experience going through this for 15 years we had to enforce a covenant several times and it was pretty painful.  You’re saying it would be just as painful if it was a use and development commitment?  

John Hamilton:  It can be.  It is the same the procedure if the neighbors are the ones enforcing it; it is not the same if Area Plan is enforcing it.  

Janet Greenwell:  Janet Greenwell with the Area Plan Commission.  There is a major difference.  The majority of our enforcement power is through the issuance of permits.  If there is no binding document for us to enforce, we will have to give a permit.  If there is a use and development commitment we can withhold permits unless they comply to the letter of the commitment.  

Councilman John:  In this instance you would also have the use and development commitment in addition to your covenants, correct?  Under the existing use and development commitment it talks about a C-4 or C-3 can only be a unit of four units or less.
Janet Greenwell:  The number of units, the height of the berm, the engineering of the berm, the height of the structures and the number of units, those are all things site review approves.  That is not something Site Review would look at typically.  If it were in the use and development commitment, Site Review would have to take that into consideration and they would enforce it through issuance of permits.  

Councilman John:  Site Review would have the authority to take that into consideration?

Janet Greenwell:  Site Review would have the authority to take it into consideration if it is done as a use and development commitment.  A private covenant with the neighbors is not enforceable by government.  It is enforceable by the neighbors. 

Jeff Whittingdale:  That was my experience.  We had to hire an attorney in order to enforce a covenant.  It is a lot easier if the government is behind commitments that have been made for a development of a property.  I would like for you to consider that we would prefer any type of commitments in a use and development commitment logically based on what we heard from the Area Plan Commission.  

Krista Lockyear:  I would ask that Council table this vote for two weeks to allow us to get with the neighbors to construct a written document, hopefully to work through the issues and we will be in front of you in two weeks for a vote on the issues.

President Watts:  Are we ready to break ground? 

Krista Lockyear:  Yes.

President Watts:  My question falls…

Krista Lockyear:  Well no, there is probably going to be some drainage work done.  

President Watts:  I would have a higher comfort level if they were in a use and development rather than a covenant because I know we can enforce them.  I have no idea what the time frame would be to do that…

Krista Lockyear:  Well it puts us off for two months…

President Watts:  I would be a whole lot more comfortable if the commitments you made changing nothing were in something that we could enforce as opposed to the neighbors having to go to the expense to enforce it and I think that is going to give them a comfort level.

Krista Lockyear:  We will determine if we can do that.  As Mr. Hamilton eluded, there are some things that the Plan Commission does not want in there.  This Plan Commission is somewhat different than past administrations have been and so we can talk about that…the use and development commitment is subject to change on a new rezoning.  It can be changed versus a private covenant cannot be changed over the term of years.  There is tit for tat on the various documents.  Regardless of where we land, we can try to accommodate the best we can some of the concerns.  It is not going to be all the concerns, but I ask that you table this for two weeks to…we can give a little better shot.

Councilman Adams:  Why can’t you have both?

Krista Lockyear:  We can have both.  That would be the best thing for the developer.  The use and development commitment stay in place and we give you the private covenant on the guarantees we considered here.

Councilman Adams:  No, I was considering why not have exactly what the parties agree on both in a use and development and a private covenant.

Krista Lockyear:  Well…

President Watts:   If it is in a use and development I don’t believe we need a covenant.  

Councilman Adams:  Yeah, but they might.

Krista Lockyear:  No, they are duplicative.  

President Watts:  I assume you would prefer a use and development commitment?

Ryan Scheidler:  We know we would not be able to enforce it with attorney expenses and everything.  We have 350 people and we would not be able to enforce it.  
President Watts:  You should not have to.  That is why I prefer a use and development commitment.  I don’t think it is their duty to make sure this gets enforced.  I think it is ours before we rezone this property.  

Krista Lockyear:  I understand.  
President Watts:  Any other questions by members of Council?  Is your request Krista to table for two weeks?
Krista Lockyear:  Yes.  

Ryan Scheidler:  Can we change the use and development.

President Watts:  I assume that is something you will address.

Krista Lockyear:  Rather than take up more than the Council’s time, I will talk to my clients about that and find out how close they are to breaking ground.  The best I can commit to Council is we will do the best we can.  

Ryan Scheidler:  Likewise for us.

Councilwoman Mosby moved and Councilman Adams seconded the motion to table Ordinance R-2008-21 until April 27, 2009 at 5:30 p.m.  Voice vote.  So ordered.  
REGULAR AGENDA

THIRD READING OF ZONING ORDINANCES
ORDINANCE R-2009-1

FROM APC   
      
   

   C-4 TO R-3 

An Ordinance to Rezone Certain Real Estate in the City of Evansville, State of Indiana, more commonly known as 307 North Third Avenue

Petitioner:

Habitat for Humanity of Evansville, Inc

Lori Reed:  Lori Reed.  We are requesting that 307 be down-zoned to R-3.  We are combining it with 311 North Third that is also zoned as R-3.  It’s more than a 50 foot road frontage and we want to build a single-family dwelling on it.  

President Watts:  Any questions for Lori?  Anyone is the audience like to speak for or against this petition?
Councilman Adams:  This was passed at the Area Plan nine to zip.  

Councilman John moved and Councilwoman Mosby seconded the motion to adopt Ordinance 
R-2009-1 and call the roll.
ROLL CALL
Ayes:
Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent:  Robinson

There being eight (8) Ayes and zero (0) Nays, Ordinance R-2009-1 is hereby declared adopted.

REGULAR AGENDA

THIRD READING OF ZONING ORDINANCES
ORDINANCE R-2009-4

TO APC    
         
   

C-4 and R-5 TO M-1 

An Ordinance to Rezone Certain Real Estate in the City of Evansville, State of Indiana, more commonly known as 

Parcel 1: 200-210 Oakley St., 718 and 722 Franklin St., 217 -225 First Avenue, 215 First Avenue, 209 First Avenue, 203 First Avenue, 713 – 727 West Illinois St., 716 West Illinois, 722 – 730 West Illinois, 113 – 115 First Avenue, 117 First Avenue, and 125 First Avenue. 

Parcel 2: 212 – 214 Oakley Street, 218 – 220 Oakley Street and 222 – 224 Oakley Street

Parcel 3: 212 First Avenue
Petitioner:

Berry Plastics Corporation

Steven Krohn:  I am Steven Krohn, Attorney for Berry Plastics.  This is the footprint for Berry’s headquarters and the thermal forming facility.  I can tell you at the Board of Zoning Appeals hearing where we petitioned for and obtained approval for relaxation of setback lines that Willard Library represented by Greg Hagar the Director and Jacobsville Neighborhood Association represented by Rick Berger and Jim Morgan spoke in favor of this project.  If you have any questions I will try to address them.

President Watts:  Are there any questions by members of Council?  Anyone is the audience that would like to speak for or against this petition?  
Councilman Jarboe moved and Councilman John seconded the motion to adopt Ordinance 
R-2009-4 and call the roll.
ROLL CALL
Ayes:
Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent:  Robinson

There being eight (8) Ayes and zero (0) Nays, Ordinance R-2009-4 is hereby declared adopted.

CONSENT AGENDA

SECOND READING OF ORDINANCES OR RESOLUTIONS

ORDINANCE G-2009-2

PUBLIC WORKS (ADAMS)
       
         WATTS

An Ordinance to vacate a certain public way or public place within the City of Evansville, Indiana, commonly known as Oakley Street between Franklin Street on the south and Michigan Street on the north

ORDINANCE G-2009-3

PUBLIC WORKS (ADAMS)
         
         WATTS

An Ordinance to vacate certain public ways or public places within the City of Evansville, Indiana, commonly known as:

1. Oakley Street between Franklin Street on the north and the north line of the alley that lies on the south line of Isabella place on the south;

2. Illinois Street between Oakley Street on the east and First Avenue on the west;

3. Certain alleys and part of an alley in the block bounded by Franklin  Street on the north, Oakley Street on the east, Illinois Street on the south and First Avenue on the west;

ORDINANCE G-2009-5

A.S.D.




        
         MOSBY

An Ordinance amending Chapter 15.153.015 of the Evansville Municipal Code

ORDINANCE G-2009-6

FINANCE



        
        FRIEND

An Ordinance authorizing the issuance of sewage works revenue bonds of the City of Evansville, Indiana and issuance of notes in anticipation of the issuance of bonds; prescribing the form and other details of the bonds; providing for the collection and disposition of the revenues to be derived from its sewerage system; making other provisions with respect to the operation of the system and the issuance and sale of the bonds and notes; and providing for the security and payment of the bonds and notes; other matters connected therewith, and repealing ordinances inconsistent herewith.

RESOLUTION C-2009-10

FINANCE



       
        FRIEND

A resolution of the Common Council of the City of Evansville, Indiana, regarding the reimbursement of certain preliminary expenditures from proceeds of a proposed issue of bonds

COMMITTEE REPORTS:

PUBLIC WORKS COMMITTEE:

CHAIRMAN ADAMS

Councilman Adams:  Mr. President, your Public Works Committee met this evening to hear Ordinances G-2009-2 and G-2009-3 and they come forward with a do-pass recommendation.  

A.S.D. COMMITTEE:


CHAIRWOMAN MOSBY

Councilwoman Mosby:  Mr. President, your A.S.D. Committee met this evening to hear Ordinance G-2009-4.  I do have a question for Mr. Hamilton.  Is there anyway we can postpone this and see what type of stipulations?

John Hamilton:  Yes, you can hold in Second Reading and not bring it back until a later date if you want to delay it.  Are you talking about seeing how the code enforcement case comes out and resolve itself?

Councilwoman Mosby: Yes.
John Hamilton:  Yes, you can do that by motion.  

Councilman John:  He would be allowed to operate until such time it is brought back.

John Hamilton:  Right, because you are not taking any action by holding it.

Councilman John: Would it be necessary for her to set a date at this time?

John Hamilton:  It’s not necessary.  He would have to be notified if it was set again.

Councilman John:  In the event it was set again, he will be notified.

President Watts:  Do we want to set a date or just hold it in committee under Second Reading?

Councilwoman Mosby:  Let’s hold it for now.  

Councilman John moves and Councilman Friend seconded to hold Ordinance G-2009-4 in committee.  Voice vote.  So ordered.

Councilwoman Mosby:  Mr. President, your A.S.D. Committee met this evening to hear Ordinance G-2009-5 and it comes forward with a do-pass recommendation.  

FINANCE COMMITTEE:


CHAIRMAN FRIEND

Councilman Friend:  Mr. President, your Finance Committee met this evening prior to this meeting to hear Ordinance G-2009-6 and Resolution C-2009-10 and they both come forward with a do-pass recommendation.  
Councilwoman Mosby moved and Councilman John seconded the motion to adopt the Committee Reports and move this Resolution to Third Reading.   Voice vote.  So ordered. 

REGULAR AGENDA

THIRD READING OF ORDINANCES OR RESOLUTIONS

ORDINANCE G-2009-2

PUBLIC WORKS (ADAMS)
        
         WATTS

An Ordinance to vacate a certain public way or public place within the City of Evansville, Indiana, commonly known as Oakley Street between Franklin Street on the south and Michigan Street on the north

Councilman Friend moved and Councilman Jarboe seconded the motion to adopt Ordinance 
G-2009-2 and call the roll.

ROLL CALL

Ayes:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent: Robinson
There being eight (8) ayes and zero (0) nays, Ordinance G-2009-2 is hereby declared adopted.

REGULAR AGENDA

THIRD READING OF ORDINANCES OR RESOLUTIONS

ORDINANCE G-2009-3

PUBLIC WORKS (ADAMS)
        
        WATTS

An Ordinance to vacate certain public ways or public places within the City of Evansville, Indiana, commonly known as:

1. Oakley Street between Franklin Street on the north and the north line of the alley that lies on the south line of Isabella place on the south;

2. Illinois Street between Oakley Street on the east and First Avenue on the west;

3. Certain alleys and part of an alley in the block bounded by Franklin  Street on the north, Oakley Street on the east, Illinois Street on the south and First Avenue on the west;
Councilman John moved and Councilman Adams seconded the motion to adopt Ordinance 
G-2009-3 and call the roll.

ROLL CALL

Ayes:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent: Robinson

There being eight (8) ayes and zero (0) nays, Ordinance G-2009-3 is hereby declared adopted.

REGULAR AGENDA

THIRD READING OF ORDINANCES OR RESOLUTIONS

ORDINANCE G-2009-5

A.S.D.




       
         MOSBY

An Ordinance amending Chapter 15.153.015 of the Evansville Municipal Code

Councilman John moved and Councilwoman Mosby seconded the motion to adopt Ordinance 
G-2009-5 and call the roll.

ROLL CALL

Ayes:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent: Robinson

There being eight (8) ayes and zero (0) nays, Ordinance G-2009-5 is hereby declared adopted.

REGULAR AGENDA

THIRD READING OF ORDINANCES OR RESOLUTIONS

ORDINANCE G-2009-6

FINANCE



       
        FRIEND

An Ordinance authorizing the issuance of sewage works revenue bonds of the City of Evansville, Indiana and issuance of notes in anticipation of the issuance of bonds; prescribing the form and other details of the bonds; providing for the collection and disposition of the revenues to be derived from its sewerage system; making other provisions with respect to the operation of the system and the issuance and sale of the bonds and notes; and providing for the security and payment of the bonds and notes; other matters connected therewith, and repealing ordinances inconsistent herewith.
Councilman Jarboe moved and Councilman Friend seconded the motion to adopt Ordinance 
G-2009-6 and call the roll.

ROLL CALL

Ayes:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent: Robinson

There being eight (8) ayes and zero (0) nays, Ordinance G-2009-6 is hereby declared adopted.

REGULAR AGENDA

THIRD READING OF ORDINANCES OR RESOLUTIONS 

RESOLUTION C-2009-10

FINANCE



       
        FRIEND

A resolution of the Common Council of the City of Evansville, Indiana, regarding the reimbursement of certain preliminary expenditures from proceeds of a proposed issue of bonds

Councilman Friend moved and Councilman John seconded the motion to adopt Resolution 
C-2009-10 and call the roll.

ROLL CALL

Ayes:  Kniese, Mosby, Bredhold, Friend, Adams, Jarboe, John, Watts.

Absent: Robinson

There being eight (8) ayes and zero (0) nays, Resolution C-2009-10 is hereby declared adopted.

MISCELLANEOUS BUSINESS.

There will not be a City Council Meeting Monday, April 20, 2009.

The next City Council Meeting will be held Monday, April 27, 2009 at 5:30 p.m.  

Councilwoman Mosby:  I would like to thank the Westside Nut Club for their work on the Mesker Mall.  They all contributed and did a wonderful job.

Bruce Griffin:  My name is Bruce Griffin I live 4100 Court Street here in the city.  I was away on business last week when the VCTA presented the petitions in opposition to the arena and I would like to respond to that.  
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John Schelling:  My name is John Schelling.  I am one that is against the arena.  I was here last week and I heard what Ms. Niedhammer had to say with the 700 votes and that petition that was against it.  You said there was 120,000 against it where are they at?  I have not seen anything.  You made a comment that there were 120,000 people that…I got it right here in the paper.
President Watts:  This body has to think about what is best for the City of Evansville.  Every time we do something, someone is against it.  We have to do what is best for 120,000 as a whole as opposed to a very small batch.  

John Schelling:  In Indianapolis they are having a hard time paying for all their stadiums and everything and they are getting ready to raise taxes.  What makes Evansville different?  How are we going to be able to pay that?  What makes you think we are going to be able to afford that stadium here?  All I see is that we keep raising taxes.

President Watts: There are funding sources that we have aligned…I am certain you can get a copy of those…[inaudible…a dollar in funding for every fifty cents we owe…$1.50 of 150% financing.  So for every dollar that we are going to borrow there is 100…

John Schelling:  Okay, do we have to pay interest on that money?  Is it interest free?  I did some calculating and it is going to be about $300 million.  

President Watts:  What money?

John Schelling:  This borrowed…

President Watts:  The Mayor’s office has a breakdown of all these figures and where the funding mechanisms are coming from and I am certain they would be happy to give those to you.  

John Schelling:  I did some figuring and some of the payments we have to make towards that…I think it is $4 million a year; that comes close to $300 million.  If you show me the records, I can point out the facts.
Councilman Kniese:  You are correct, there are costs involved in borrowing that money.  

John Schelling:  I think it is a lot more than $127 million.  

President Watts:  I have never said $127 million.

John Schelling:  That is what they are saying in the...

President Watts:  I would encourage you to get with the Mayor’s office and go through those figures.  They have all the funding mechanisms inline.  I don’t understand what your question for is?  

John Schelling:  I guess I don’t understand why you guys are saying that $127 million is going to pay for it when you have to pay all this money back.  

Councilman John:  I think the statement was the cost of the project is $127 million.  There will be bonds issued for that and over a period of time they have to pay the principal back plus there will be interest on there.  I think, Rose…those figures are available to the public aren’t they?  The Mayor’s Executive Assistant is here and I am sure she will be happy to get you a copy of the proposed funding of the project, where the monies are coming from and what the total expenses for the duration of the bonds would be.  Those figures are all available.  
John Schelling:  Okay.  You are so sure the city and the county wants it; why don’t we have a referendum?  That way the majority gets what they want.  

Councilman Kniese:  I can respond to that.  That was my recommendation, but I am just one.  That is what I had proposed.

John Schelling:  That is the only sensible thing to be fair about it.  I helped Frankie get petitions in my neighborhood and a few other places.  I think it was…[tape stopped]…I had three people that would not sign it.  That is huge percent of people that do not want it.  

President Watts:  Any other questions by members of Council?  

Councilwoman Mosby:  My only response to that is I was in an area where people were going around getting that petition and here is how they were stating the petition…would you like your taxes to go up?  People would say no and they would say sign here.  I do have a problem with the miseducation of that.

John Schelling:  That is not the way I did it.  I asked if people wanted an arena and everyone said no.  It is just a handful of people that want it.  

Councilman Adams:  I spent the weekend in D.C. at the Division One Hockey at the Verizon Center where the pro basketball and hockey is played.  The parry development of hotels, legal seafood’s and Spanish restaurants made that Chinatown of D.C. one of the most exciting places and gave me a confirmation of what I hope we can achieve downtown.  My colleague and I have debated whether this body has the responsibility to vote for this and it’s my contention we do.  That is until the state tells don’t vote on this; I am going to vote what I am suppose to do…I am doing my job.   
Councilman Kniese:  Councilman Adams and I have had some discussion on this and I respect everyone’s opinion.  There are certain things you can do to the letter of the law or you can do it the right way and you do not always have to follow the letter of the law; you can do it the right way and let the people decide.  On a separate note I wanted to come before you this evening, I am stepping down form the Evansville City Council.  My last meeting will be April 27th. .  I wanted you guys to hear that from me versus reading it in the paper or anywhere else.  Thank you.  
Councilman Adams:  I am sorry to see my honorable friend that wants to debate back and forth often…we look at the same facts with different conclusions.  I am going to miss you greatly. 

Councilwoman Mosby:  As I said today, you have been a great asset to this city and we really appreciate what you have done and you are a great mentor for me too.  Thank you.

Councilman Friend:  That goes for me too, Jeff.  

President Watts:  I would concur.  I hope that…and we have disagreed and we have probably agreed nine times out of ten but there have been times that we have disagreed…I hope that your replacement does what you do and does what they think is right.

Councilman Kniese:   I do want to make something clear…and clarification will come out tomorrow.  I am not at the liberty to say right now…it has nothing to do with our business on City Council.  It is a personal matter but I wanted you to hear it from me first.  

President Watts:  I hope it is success that is taking you from us.

Councilman Kniese:   I hope so too.

Councilman John:  I am just glad you gave me two weeks to come up with something nice to say.  
COMMITTEE REPORTS:

ASD COMMITTEE:



CHAIRWOMAN MOSBY

Nothing scheduled at this time.

FINANCE COMMITTEE:



CHAIRMAN FRIEND

Nothing scheduled at this time.

PUBLIC WORKS COMMITTEE: 

CHAIRMAN ADAMS

Nothing scheduled at this time.

ADJOURNMENT

Councilwoman Mosby moved and Councilman Friend seconded the motion to adjourn.  

Voice Vote.  So Ordered.  Meeting adjourned at 7:30 p.m.

_______________________


________________________

B.J. Watts, President



Alberta Matlock, City Clerk   
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